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“For 800 years the Anglo-Saxon conception of a court had been 
that of a dynamic agency clothed with the power to supply the people 
with every necessary means for enjoying the protection of the laws of 
the land. England chose to confirm and sustain that power, and in 
every one of the procedure acts which were passed in the course of 
her long struggle for reform, she expressly recognized and reserved the 
authority in the judges to make general rules and orders, even to the 
extent of changing the form of proceedings established by Parliament.” 


—Edson R. Sunderland. Page 72 
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The Car of Progress Has Started 


The time has undoubtedly come when we can give application to the old 
story about the rancher who saw a railway train for the first time. Immensely 
impressed by the size, weight and number of cars, he offered to wager the engi- 
neer that he couldn’t start the train. 

‘*T’ll bet you can’t start her! I’ll bet you can’t start her!’’ 

But even while he was shouting and gesticulating the engineer opened the 
throttle and the big wheels began to turn. For a moment the rancher was still 
doubtful, but when he found that he had to run to keep abreast of the cab he 
suddenly changed his mind, shouting: 

**T’ll bet you can’t stop her! I’ll bet you can’t stop her!’’ 

The actual movement that convinces the most doubtful skeptic has begun 
in the field of judicial administration. The train has not gone very far yet, but 
it is in motion. The critical point has been passed. 

In a number of states the control of procedure has been vested in the judi- 
ciary. In several such states the courts are waiting for Congress to confer on 
the United States Supreme Court full rule-making power, the intention being to 
follow the lead of that court. In some, as pointed out in Professor Sunderland’s 
article on rule-making power in this number, the best organization for the exer- 
cise of the power has not yet been achieved. Every interested reader should 
attentively note what Sunderland says concerning English experience, where it 
was found that a body composed of both judges and lawyers was needed to for- 
mulate rules. The author admits the doubtful constitutionality of such a plan 
in our states. 

But it is easy to follow in substance the system which has worked so well in 
England and all nations of the British Commonwealth. We are unifying our 
judicial systems by the establishment of judicial councils and so far these coun- 
cils are composed of both judges and lawyers, as is the Rule Committee under 
the English system. This makes them adapted to the work of formulating rules 
of procedure. It only remains then, in a state where there is a judicial council 
and where the supreme court has been given rule-making authority, for the 
council to perform the delegated legislative function and offer its proposed rules 
to the supreme court for its approval. Should the court refuse to sanction any 
rule it merely means that the state has had the benefit of two deliberations. 
But it must be presumed that the supreme court will rarely refuse to adopt 
rules formulated by the council. The reasons for such belief are obvious. The 
court will be represented on the council by two or more members. And the 
council will perform a necessary and important function in educating the bar 


to its proposals so that its submissions will be thoroughly digested before they 
reach the court. 





The foregoing is not mere conjecture. The creation generally of judicial 
councils is likely to be a matter of only a few years. Meanwhile it is fair to pre- 
sume that more legislatures will be prevailed upon to confer the rule-making 
authority at the request of bars rapidly growing in integration. The actual 
proof of the drift is afforded by very recent occurrences in the state of Wash- 
ington, the first state in which the supreme court has been accorded rule-mak- 
ing powers and in which a judicial council has been established. In Washing- 
ton the judicial council has conceived its work to embrace the formulation of 
procedural rules and to confer with the bar in respect thereto. It is conceiv- 
able that a court might negotiate rule-making with the bar, but difficulties exist, 
not least of which is the fact that the supreme courts everywhere are under a 
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heavy pressure from routine work which cannot be deferred. Supreme court 
justices would also hesitate to seek support for measures at bar association 
meetings. The judicial council is free from these embarrassments. It naturally 
becomes the liason body between court and bar, having representatives of both 
in its membership. 

We see then the ideal machinery created in one state and beginning to 
operate. It is fortunate also that in Washington the bar has attained a consid- 
erable degree of integration. Nearly ninety per centum of the lawyers are 
members of the state association and the local associations are encouragingly 
active. In summing up Sunderland says: 

‘There has perhaps been too little co-operation between bench and bar. 
The entire legal profession has been under the fire of public criticism, and the 
two branches are held jointly liable for the failure of the courts to do prompt 
and effective justice. Both have a vital interest in rendering a better account 
of their stewardship to a long-suffering public.’’ 

We would only add to this that machinery is necessary and that we are now 
creating that machinery. Hence our reason for satisfaction. It will be only a 


short time until the most dubious will be shouting: ‘‘I’ll bet you can’t stop 
her!”’ 





Criminal Law Agitation 


The agitation concerning criminal law enforcement bids fair to yield a 
harvest of statutes in the early months of the coming year, when over forty 
legislatures will be in session. It appears probable that in a number of states 
there will be a pulling of some of the procedural snags that have given undue 
favor to defendants in criminal cases. Twenty peremptory challenges, for in- 
stance, with a lesser number for the state, is an absurdity that anybody can 
appreciate. More important are the limitations upon judicial power, such as 
depriving the judge of the right to. sum up the evidence. Wherever this vicious 
rule exists there will be a positive benefit in its repeal. 

It might be well to interrupt here to say that the various rules which have 
been enacted professedly to transfer power from the judge to the jury have not 
had that effect. It is impossible to confer power in any realistic manner upon 
a group of individuals that is incapable of exercising power. When the attempt 
is made in the case of the jury the transfer is made from the judge to the 
counsel in the ease. Every ostensible enlargement of the jury’s power is actually 
an enlargement of the field of the advocate. Take the rule making the jury the 
judges of the law as well as of the facts; here we see lawyers expounding the 
subtleties of statute and decision in windy harangues to the jury. Who wields 
the power of which the bench has been deprived? 


We incline to believe that the encroachments upon judicial power and 
responsibility were never made with any honest intention of improving criminal 
procedure. They were made by lawyer legislators who had more interested 
motives and they were possible of enactment, not because judges were unduly 
severe upon respondents, but because the bar was lacking in responsible organ- 
ization, and the bench, weakened by the uncertainty of tenure which necessarily 
accompanied selection by popular vote, was unable to raise successful opposition. 
The bench, indeed, however upright, was complaisant with a programme which 
relieved it of responsibility. 
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Some years ago it was shown by a great constitutional lawyer, Henry 
Schofield, that statutes of this sort in Illinois should have been held unconsti- 
tutional on the ground that they destroyed jury trial ‘‘as guaranteed by the 
constitution.’’ The results have justified the interest which Schofield took in 
the subject, but it was already too late, when he wrote, to repair the evil by 
judicial decision. Only agitation having a direct bearing upon legislative action 
ean redeem a state from these blunders and to this end popular interest is 
necessary. 


The need for popular support justifies in large measure the random agita- 
tion which has been indulged in during the past year. Professor Sunderland 
has told recently what a great role popular interest played in the half-century 
struggle for court reform in England. We wish we could believe that it could 
lead to really fundamental reform in our states, for if it could it would not 
take so long to reach the goal in a time and a nation in which popular propaganda 
is so well understood. But it is seriously questionable whether the things really 
needed can ever make a popular appeal. The voters can understand the evil 
of certain rules of procedure, but can they broadly comprehend the need for 
judicial unification, for judicial direction, for the responsibility which derives 
from concentrated administrative power and statistical reporting? Can they 
ever get excited over the defects of civil procedure? It is safe to assert that 
wherever the courts are fumbling the criminal cases they are also muddling in 
civil matters. This individual and that gets a dose of injustice and writhes 
under it, but he never finds out just what hit him. He develops a distrust of 
a certain judge, or the opposing client’s lawyer, but he can form no substantial 
theory of judicial reform from his individual experience and he dismisses it 
finally with the resolve to keep out of court in the future. 


And now we submit that while it is a disgraceful thing for criminals to go 
unpunished, and the cost in taxes, in private property and in human life are 
very serious, these things are not nearly as dangerous as the mal-administration 
of civil justice. We can afford to pay ten times as much for protection, for 
insurance and for losses as we pay now, though we pay now ten times as much 
as a generation ago. As for the lives taken by assassins, have we not a vast 
population and a differential between the birth rate and the death rate that 
insures its maintenance? And are not the popular reactions against these 
obvious losses highly moral? Do they not make directly for the patriotic 
rallying to the state as society’s defender? 


But the rankling injustices that flow inevitably from the mal-administra- 
tion of civil justice, the sense of injustice implanted by courts that promise 
no redress short of two or three or four years—these feelings undermine respect 
for the particular kind of government that prevails. 


We need feel no regret for the current agitation though in only a few 
states is it leading to a constructive programme, but we do need to understand 
that only a very small angle of criminal law administration is embraced. It is 
possible to entirely revise and reform the rules of criminal progedure and still 
only make a slight beginning on the whole problem. For procedure does not 
encompass the big field of police and detective reform. Nor does it extend to 
reformation of the prosecutor’s office, the casual nature of which accounts for 
a great deal of the present dissatisfaction. Nor does it include such important 
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factors as court organization, judicial selection and discipline for unworthy 
members of the bar. In these larger fields resides the major portion of the 
blame for our breakdown of criminal justice. 


The agitators go on the theory that the failure to convict in contested cases 
when the state has a strong case is the very heart of the criminal law problem. 
Of course, it is not without importance, but it must be remembered that only a 
small part of all criminal cases are contested under the objectionable rules of 
procedure. This one-sided view of the big problem ignores the fact that so far 
all our machinery has been directed solely to inflicting a penalty. after com- 
mission of a crime, whereas we have learned that to a considerable degree crime 
is predictable on the part of identified individuals and the first step in preven- 
tion is to place these persons under restraint. before the criminal act has oc- 
eurred. We have lately conceived of a new kind of deterrent. It is the only 
kind that can ever effectually prevent many crimes and protect society from 
the commonest kind of criminals. Our century old policy of locking up the 
offender for a short time—the cat and mouse policy—is eternally false when 
applied to defective delinquents. The reaction of the new information on 
critical minds is well illustrated by the remarks of Major Leonard Darwin in 
his president’s address to the Second International Congress on Eugenics. The 
president said that the first penalty should be brief, if it be imprisonment, but 
mighty distasteful in quality; the second should be longer, but not so drastic; 
and those who were three times convicted should be put under restraint for 
life and made as comfortable as possible. The time may come when we can 
eliminate the second provision, because three bites is really too much like our 
present unsuccessful regime. 





Exercise of the Rule-Making Power 
By Edson R. Sunderland* 


‘*Popular government rests upon the sion of authority always obscures 


principle that it is every citizen’s busi- 
ness to see that the community is well 
governed.’ But this principle can 
operate only if responsibility for gov- 
ernmental action can be definitely 
located. The citizen must know who is 
to blame for the failures of which he 
complains, or his watchfulness will be 
of no avi. Eternal vigilance is a con- 
dition but not a guaranty of liberty. 
The short ballot theory is nothing but 
an application of the doctrine of fixing 
responsibility where the people can see 
it. The public business must be concen- 
trated where it will operate openly in 
the light of perpetual publicity. Divi- 





*Address delivered on July 15 at 49th An- 
nual Meeting of American Bar Association, at 
Denver, Colo., July 14-16. The author is Pro- 
fessor of Law in the University of Michigan. 

12 Bryce: Modern Democracies, 489, 


responsibility, and where the officers or 
agencies which share the power are so 
related that the efficiency of one is 
dependent upon that of another, the 
public becomes utterly confused in its 
attempt to locate the source of trouble 
and provide a remedy. 


Now the mal-administration of justice 
in the United States has aroused an 
extensive and sustained interest on the 
part of the public and the profession, 
but no practical results of importance 
have followed. The public bitterly com- 
plains, the profession extends its sym- 
pathy and concedes that something 
ought to be done, but the courts go 
steadily on in exactly the same old way. 
Who is responsible ? 


That is a question which, in most of 
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our jurisdictions, cannot be answered, 
and because it cannot be answered no 
relief is in sight. We have divided the 
responsibility between the legislature 
and the courts, and have thereby 
destroyed the possibility of locating the 
blame. The legislature makes the rules 
which the courts administer. Is the 
fault in the rules themselves or in the 
way in which they are employed? No 
one knows. The courts and the profes- 
sion believe they are doing fairly well 
with the rules that they are forced to 
use, and point to the legislature as the 
authorized source of procedural reform. 
The legislature does not know what is 
wrong with the rules, and believes that 
the chief difficulty is the inefficiency of 
the profession. 

Faced with the dilemma of shifting 
and unascertainable responsibility, the 
public is helpless, and the administra- 
tion of justice continues to be the one 
conspicuous political failure in Ameri- 
can popular government. 

But there is another aspect of the situ- 
ation no less important. If political pol- 
icy demands that responsibility be con- 
spicuously localized, economic necessity 
requires that it be placed in competent 
hands. 


No modern observer would be inclined 
to dispute President Lowell’s assertion 
that the ability of popular government 
to endure will depend upon its capacity 
to use experts.2, The administration of 
justice has always been a difficult and 
delicate function of the state, and as 
civilization develops, the complexity of 
the problem increases. No one can pos- 
sibly understand or appreciate the 
nature of the technique essential to the 
work of the courts who is not familiar 
with the conditions under which litiga- 
tion proceeds. And if judicial proce- 
dure is to be kept in close adjustment 
with the constantly-changing require- 
ments of society, the regulation and 
development of that procedure must be 


2Public Opinion and Popular Government. 





under the supervision of those who carry 
on the work of the courts. 

It is not enough, therefore, merely to 
locate responsibility for the proper 
administration cf justice. It must be 
located in the hands of that trained body 
of experts, who, as lawyers and judges, 
eonstitute the judicial establishment of 
the State. 

II 

If David Dudley Field had been a 
more thorough student of the history of 
the common law, he would not have been 
so readily fascinated by the novel prin- 
ciple of legislative control of judicial 
procedure. It was a principle which 
seemed to offer unlimited possibilities of 
relief from burdens long endured. But 
those who hoped to bring the millennium 
through the magi¢ of legislation, failed 
to appreciate the delicate adjustment of 
machinery necessary to an _ efficient 
administration of justice. 

Never, in the eight hundred years 
since the Plantagenets laid the founda- 
tions of our system of judicial adminis- 
tration, did Parliament ever undertake 
to chain the courts to the chariot wheel 
of a legislative code of procedure. A 
few corrective statutes found their way 
into the law. Magna Charta prohibited 
the courts from selling justice, gave the 
common pleas a fixed location, and estab- 
lished the principle of trial by jury. A 
dozen statutes relating to amendments 
are found among the records of four 
centuries of parliamentary activity.* 
Here and there new remedial rights 
were created and old procedural abuses 
were cut off. But there is no instance, 
in all English history, of Parliament 
undertaking to assume to itself the polit- 
ical responsibility for the administra- 
tion of justice, nor to offer its crude, 
fragmentary and stereotyped notions of 
procedure as a substitute for the expert 
opinions of lawyers. Not even during 
the storm and stress of the nineteenth 
century, when the flood of popular 
resentment threatened to engulf the 





sCollected in Agpendiz to Stephen on Plead- 
ing (Andrews’ -), Pp. 478-4. 
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profession, did Parliament lose its poise. 
The first great reform wave brought the 
Civil Procedure Act of 1833,* in which a 
considerable number of procedural 
anomalies and restrictions were removed, 
but at the same time the preamble of the 
act recited that, since improvement in 
the methods of administering justice 
could not be conveniently accomplished 
otherwise than by the Rules and Orders 
of the judges, therefore the judges 
should make such alterations in the rules 
of pleading and practice as they should 
deem expedient. Out of this legislation 
grew the famous rules of Hilary Term, 
1834. They did not satisfy the public. 
But instead of violently seizing the 
power of regulating legal procedure, 
Parliament again undertook to assist, 
rather than oust the courts. The Com- 
mon Law Procedure Act of 1852° was a 
fairly complete procedural code, in 239 
sections, but it contained the remark- 
able provision that the judges were nev- 
ertheless to retain complete power to 
make any rules regarding pleading and 
practice that they might deem expedient, 
anything in the present act to the con- 
trary notwithstanding. 

For 800 years the Anglo-Saxon con- 
ception of a court had been that of a 
dynamie agency clothed with the power 
to supply the people with every neces- 
sary means for enjoying the protection 
of the laws of the land. England chose 
to confirm and sustain that power, and 
in every one of the procedure acts which 
were passed in the course of her long 
struggle for reform, she expressly recog- 
nized and reserved the authority in the 
judges to make general rules and orders, 
even to the extent of changing the form 
of proceedings established by Parlia- 
ment.® In the Judicature Act of 1873 
the theory of professional responsibility 
found its final recognition in a statute 
which frankly abandoned even the form 





43 & 4 William IV, c. 42. 

515 & 16 Vict., c. 76. 

6For instance, the Common Law Procedure 
Acts of 1854 (17 & 18 Vict., c. 125) and 1860 
(23 & 24 Vict., c. 126). 
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of a legislative mandate and substituted 
a schedule of Rules of Court. 

America, on the other hand, chose to 
repudiate the doctrine of professional 
control. No more striking contrast in 
political theory could be conceived than 
is afforded by the procedure acts of the 
last century in England and the almost 
contemporary legislation in the United 
States beginning with the Field Code in 
The New York legislature 
believed that the courts could be entirely 
regulated by the clumsy and alien hand 
of the popular assembly, and yet suffer 
no loss either in technical skill or in 
capacity to respond to the public 
demand for service. It was a political 
and economic blunder of the first magni- 
tude, and set a precedent which changed 
the American judicial establishment 
from a living stream into a stagnant 
pool. Deprived of all initiative in devis- 
ing new means and methods, and safely 
concealed under the political shadow of 
the legislature, our courts have become 
lifeless and bureaucratic, substituting 
regularity for efficiency as an operating 
ideal. 

III 

Seventy-five years have passed since 
England and the United States stood at 
the parting of the ways and made their 
momentous decisions. Those years have 
been full of progress in England; they 
have been years of quiescence here. 


Practically all the improvements in 
civil procedure which have made Eng- 
land the envy of the world were 
invented or adopted during that period 
by professional experts charged with the 
high responsibility of enabling English- 
men to enjoy prompt and adequate jus- 
tice. The summons for directions was 
invented to enable the court to exercise 
an effective control over the progress of 
the case from its earliest stage ; the origi- 
nating summons was devised as a means 
for getting judicial decisions on specific 
questions without drawing the entire 
subject-matter into litigation; discovery 
before trial has been tretmendously 
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expanded; summary and declaratory 
judgments have been made more avail- 
able; the technical problems of joinder 
of parties and of causes of action, and of 
the use of counterclaims, have practi- 
cally disappeared, and in their place has 
come the simple question of convenience ; 
model forms of pleading have been 
adopted to take the place of detailed 
rules; chamber practice in equity has 
been revolutionized by the so-called 
‘‘linked-judge’’ system whereby each 
case is assigned to a pair of judges, one 
of whom is always in court while the 
other is in chambers; a commercial court 
has been organized and operated to serve 
the needs of the large commercial inter- 
ests; venue in every case is fixed by the 
court on the ground of convenience; the 
powers of the court of appeal have been 
enlarged and the procedure so simplified 
that no appeals fail for procedural 
errors and practically no new trials are 
ordered; a body of permanent masters, 
serving in effect as assistant judges, has 
heen organized to take over an impcr- 
tant part of the work of the courts. Not 
a year has gone by in which some 
improvement in the rules has not been 
introduced. They are under constant 
inspection, and whenever weaknesses 
are discovered or changes in business or 
social conditions make old methods of 
legal procedure inappropriate, new rules 
or amendments are provided to meet the 
need. The court-rule system is a vital 
organ of the state, functioning steadily, 
quietly and effectively through its inher- 
ent creative power. By its means the 
legal. profession enjoys high credit for 
its skillful performance of an important 
publie service. 


Seventy-five years under a legislative 
system of procedure has accustomed the 
legal profession in America to a dogged 
perseverance in a hopeless cause. The 
conduct of the intricate speeialty for 
which they were trained was taken out 
of their hands, and the political repre- 
sentatives of the people prescribed the 
rules of practice upon which the success 


or failure of the administration of jus- 
tice largely depended. Doubtless the 
publie felt that reform was necessary, 
but recourse to the direct action of the 
legislature is at best a harsh method of 
public self-help, where the people 
demand by force what they fear the law, 
in its orderly development, will not fur- 
nish. It is extrinsic, detached and arbi- 
trary, suggestive of revolution, rather 
than a gradual expansion of implicit 
possibilities through the creative power 
of the courts. So careful a scholar as 
Sir Frederick Pollock has declared that 
relief by direct legislation ‘‘is not a nat- 
ural operation at all, but a catastrophic 
interference.’’’ And in another connec- 
tion he refers to the specific amendment 
of procedural rules by legislation as ‘‘a 
serviceable instrument when rightly 
handled, but in unskillful hands it can 
be a remedy worse than the disease.’”* 


Rules of procedure laid down by legis- 
lative mandate do not grow spontane- 
ously out of the exact requirements of 
actual practice, and they fail to show 
that delicate adaptability to cireum- 
stances, which distinguishes a _ profes- 
sional technique. In other words, they 
are not practical. They embody legisla- 
tive theory, not judicial experience, and 
often tend to destroy by their clumsy 
abstractness the very purposes which 
they are created to serve. The subtle 
appreciation of the conditions of litiga- 
tion, which can come only to those who 
spend their lives in the active adminis- 
tration of justice, is not possible among 
the members of a popular assembly who 
meet to make the laws. Even though 
bills dealing with legal procedure may 
be drawn up by lawyer members, the 
political atmosphere of a legislative body 
is not friendly to the close and painstak- 
ing study of an intricate mechanism. 

Normally, legislatures are timid about 
making important procedural changes, 
because they lack technical information. 
They are usually inclined, therefore, 





7™ The Science of Case Law,” in Essays in 
Jurisprudence and Ethics, p. 242. 


8The Genius of the Common Law, p. 72. 
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either to leave the subject alone or to 
busy themselves with meddlesome 
changes in minor details. Such bills can 
readily pass when bills of real impor- 
tance would provoke extended debate 
and successful opposition. This was the 
history of the New York Code of Civil 
Procedure, which became so bulky and 
complicated as to be almost unworkable. 
It was a conspicuous instance of legisla- 
tive tinkering with small points of prac- 
tice. As Sir Frederick Pollock has 
observed, ‘‘ Even a tinker of genius can- 
not get beyond tinkering, and tinkers 
are not men of genius asa rule.’*® On 
the other hand, the failure of many leg- 
islatures to make any attempt to keep 
legal procedure adjusted to changing 
needs, has thrown the practice in those 
states into a distressing condition of 
obsolescence. 


Courts have often lamented the lack 
of elasticity in legislative rules of prac- 
tice, and have been forced against their 
wills to execute the crude, ineffective or 
harsh commands which legislatures have 
thoughtlessly passed and quickly forgot- 
ten. ‘‘If,’’ said the United States 
Supreme Court in dealing with the serv- 
ice of process upon a city, ‘‘the common 
law (which is common sense in matters 
of justice) were permitted to prevail, 
there would be no difficulty. ; 
But when a statute intervenes, and dis- 
places the common la:.. we are brought 
to question of words, ad are bound to 
take the words of the statute as law.’”*° 


Such a system of procedure, in which 
the words of the legislature have sup- 
planted the spirit of jurisprudence, 
could not fail to be narrow, formal, and 
lifeless. And during the three-quarters 
of a century that the legal profession in 
America have been excluded fro:n the 
responsible control of the procedure 
which they alone used and understood, 
not a single important new feature of 
American origin has been added to our 
methods of dealing with litigation. The 
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Field Code contained one reform of 
extraordinary consequence, namely, the 
abolition of forms of action and of the 
distinctions between actions at law and 
suits in equity. But the Field Code was 
the product of a legal revolution, and 
revolutions do not function regularly, 
and cannot be relied upon to meet the 


constant demands of a changing civ iliza- 
tion. 


Instead of placing the code in the 
hands of the courts as a mechanism to 
be used, improved, and developed by the 
profession, as Parliament had always 
done with its procedural statutes, the 
American legislature placed the seal of 
finality upon its legislation and thereby 
destroyed its power of growth. Under 
such conditions it is not surprising that 
we have been imitative rather than orig- 
inal, and our most notable improvements 
in practice have been borrowed from 
England. 

IV 


It might be supposed that the persist- 
ent use of legislation throughout the 
United States in the regulation of the 
procedure of our ordinary courts, indi- 
cates that our legislative bodies, at least, 
have not been impressed with the theo- 
retical weaknesses, political, economic 
and historical, which can be so power- 
fully urged against it. 

A survey of contemporary political 
development, however, will demonstrate 
exactly the contrary. Every new court 
which Congress has created since the 
advent of the Field Code has been given 
express power and authority to make 
and amend its own rules for the regula- 
tion of practice and procedure. This 
was true of the old Court of Claims, 
established in 1855, and its authority to 
control its own procedure was continued 
when it was given full judicial powers 
in 1853.""_ The United States Court for 
China was established with full rule- 
making power in 1905.17 The Court of 
Customs Appeals was organized with 


1136 Stat. L. 
1234 Stat. L. 
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similar authority in 1909.1% The Com- 
merce Court, during its short career, 
exercised the same power.'* Finally, in 
1920, Congress enacted a new code for 
the District of Columbia, and therein 
conferred upon the Supreme Court of 
the District authority to ‘‘establish 
written rules regulating pleading, prac- 
tice and procedure, and by said rules 
make such modifications in the forms of 
pleading and methods of practice and 
procedure prescribed by existing law as 
may be deemed necessary or desirable to 
render more simple, effective, inexpen- 
sive and expeditious the remedy in all 
suits and proceedings,’’ provided that 
its equity rules shall not be inconsistent 
with the equity rules issued by the 
Supreme Court of the United States.'® 


But the problems of legal procedure 
are not confined to those tribunals which 
exercise powers which we term strictly 
judicial. Modern political ingenuity 
has developed a vast group of quasi- 
judicial bodies exercising powers which, 
for constitutional reasons, are termed 
administrative, but which deal with 
exactly the same kind of controversies 
and are confronted with exactly the 
same procedural problems as those tri- 
bunals which we call courts. 


For forty years the Interstate Com- 
merece Commission has possessed and 
exercised the power to make general 
rules and orders regulating its own pro- 
cedure. The Board of General 
Appraisers," the Board of Tax 
Appeals,’* the Federal Trade Commis- 
sion,’® and the Federal Power Commis- 
sion,” all operate under full rule-mak- 
ing authority. 

The states have followed exactly the 
same course as the federal government. 
Every railroad or public utility commis- 
sion in the United States has been given 
general authority to adopt rules of prac- 


1sAct of Aug. 3, 1909, Sec. 28. 

1436 Stat. L. C. 231, Sec. 206. 

15Act of April 19, 1920. 

1sAct of 1887, Sec. 17. 

1736 Stat. at L. C. 6, Sec. 12. 

isRevenue Act of June 2, 1924, Sec. 900. 
19Act of Sept. 26, 1914, Sec. 5. 

20Act of June 10, 1920, Sec. 4. 








JUDICATURE SOCIETY 75 


tice and procedure governing hearings, 
investigations and proceedings before 
it.2* . And the workmen’s compensation 
laws, which in effect transferred to 
boards or commissions the jurisdiction 
over industrial accidents formerly exer- 
cised by the courts, have invariably 
given to those commissions the power to 
make rules for the regulation of their 
own practice and procedure. When the 
courts, rather than commissions, are 
given power to administer relief under 
the compensation laws, as in Kansas” 
and Minnesota,”* those courts are them- 
selves clothed with power to make rules 
of procedure. 


It thus appears that the almost uni- 
versal American practice, in establishing 
new tribunals, whether judicial or quasi- 
judicial, has been to place the full 
responsibility for effective procedure 
upon those in charge of their operation. 
This has not been due to the conviction 
that the procedure of the new courts and 
commissions is more difficult than that 
of the ordinary courts. On the con- 
trary, the limited jurisdiction of most 
of them makes their technique more 
simple, and yet the legislatures have uni- 
formly declined to undertake to do for 
them what they have so long done for 
the regular courts. The reason seems 
not hard to find. Wishing to make the 
new tribunals function strongly, the leg- 
islatures which created them were 
unwilling to tie their hands by a rigid 
set of rules. They wanted results. They 
were unfamiliar with the conditions 
under which these new courts and 
administrative bodies would operate, 
and understood well enough that effi- 
cient methods are the joint product of 
technical training and practical experi- 
ence. Both qualifications could be found 
only among those who were to be 
actively engaged in the administration 
of the new tribunals. There were no 
ancient traditions to dull the judgment 





21Report for 1923 of Committee on Uniform- 
ity of the National Association of Railway 
and Utilities Commissions, p. 243. 

22Sec. 35. 

238Sec. 22. 
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and banish common sense. Therefore 
the development and operation of the 
new judicial agencies were placed in 
the hands of experts. 


Vv 


Every reason for giving special courts 
and quasi-judicial tribunals the rule- 
making power applies with still greater 
foree to the ordinary courts. Their 
tasks are more varied and intricate, they 
affect the lives and fortunes of the peo- 
ple much more intimately, and their fail- 
ure to function properly is a more con- 
spicuous and damaging example of gov- 
ernmental inefficiency. If injured work- 
men, public utility companies, import- 
ers, federal taxpayers, shippers, and 
other special classes, can enjoy the bene- 
fit of tribunals operated by experts, why 
should the ordinary citizen be refused 
an equal privilege? 

Our courts of general jurisdiction 
have been allowed to remain outside the 
current of reform for no other apparent 
reason than the lack of an easily avail- 
able method of overcoming their inertia. 
A new court or a new commission will 
be certain to use its rule-making power, 
for it cannot function at all until rules 
of procedure are framed. But an estab- 
lished court is under no such practical 
necessity, and it ean drift along indefi- 
nitely upon its old practice without tak- 
ing up the burden of reform. 


It is not enough, therefore, to confer 
upon our courts the general power to 
regulate procedure by rules and orders, 
but there must be machinery devised for 
encouraging and facilitating the exer- 
cise of the power. 


England immediately discovered the 
need for such a device after the Judica- 
ture Act came into operation. The rule- 
making power had been placed in the 
hands of a sort of general council of the 
bench,”* but the responsibility was so 
far diffused that vigorous action was 
impossible. Accordingly a definite Rule 
Committee of six judges was constituted 


24Jud. Act, 1875, Sec. 17. 
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which was later increased to eight.*® 
But the exclusive employment of judges 
in the regulation of the practice was 
soon found unwise, and in 1894 three 
active practitioners were added.*® This 
was again changed in 1909, when the 
present plan was adopted whereby the 
practicing profession is represented on 
the Rule Committee by two barristers 
and two solicitors.?’ 


This arrangement constituted no 
departure from the court rule principle, 
for that principle is based upon the doc- 
trine of expert, professional control of 
procedural processes. It by no means 
requires that the power should be exer- 
cised by the official judicial body tech- 
nically defined as a court, but rather by 
those who, whether as judges or lawyers, 
are actually engaged in carrying on the 
work of litigation. 

While judges constitute a majority of 
the members of the English Rule Com- 
mittee, so that in its personnel it repre- 
sents the court, it has nevertheless a dis- 
tinct and independent existence which 
relieves it from two weaknesses inherent 
in a strictly judicial body. 

A court is primarily engaged in per- 
forming judicial duties, and these con- 
stitute a first charge upon its time and 
attention. Incidental administrative 
tasks laid upon it will always take a 
subordinate placa, and may even be 
entirely neglected. If, therefore, the 
duty of actually making rules is com- 
mitted to the court in its official capac- 
ity, the press of strictly judicial busi- 
ness will leave small opportunity for 
getting the rule-making done. 

Furthermore, the judicial character 
of our courts has caused them to be 
withdrawn in large measure from the 
field of political criticism. In a govern- 
ment based on law, the decisions of the 
courts must command public respect 
and obedience, which requires that the 
opinions of the judges should not be 
influenced by popular pressure. But 





25Jud. Act, 1881, Sec. 19. 
26Jud. Act, 1894, Sec. 4. 
27Rule Committee Act, 1909. 
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the manner in which the business of the 
courts is transacted is, on the other 
hand, a subject which is eminently suit- 
able for public discussion, critieism, and 
suggestion. It is a political question of 
great popular interest, and no people 
should be expected to tamely endure a 
denial of justice due to an inadequate 
legal practice. If that practice is estab- 
lished by the courts, they ought to be 
held politically responsible for it, and to 
be subject to attack when their perform- 
ance falls below the standards set by 
public expectation. But it will be hard 
to distinguish between the court as a 
judicial body whose decisions must 
enjoy immunity from political criticism, 
and the same court as the source of a 
procedure in which the public has a 
direct and active political interest; and 
the pressure of public opinion, which 
ought to be constantly exerted in the 
interest of a better system of adminis- 
tration, will be likely to fail under a 
fear of invading the judicial sanctuary. 

Both of these difficulties have been 
successfully surmounted in England by 
the Rule Committee, which actually rep- 
resents the High Court, but does its 
work and stands before the people as a 
legally independent body. The Rule 
Committee has no duties to perform 
except the regulation of legal procedure, 
so that this task receives its undivided 
attention. It is not a court, it performs 
no judicial functions, and therefore 
operates in the stimulating atmosphere 
of free political discussion. 


The same problem has confronted us 
in organizing a system of professional 
control for our legal procedure. Law- 
yers and judges are both officers of the 
court, and both must participate in any 
successful formulation of rules for the 
administration of justice. But we lack 
machinery for effecting such co-opera- 
tion. Probably there would be constitu- 
tional obstacles to the delegation of rule- 
making power to such a body as the 
English Rule Committee, and our 
efforts to secure a court rule system have 


invariably assumed that the ultimate 
power must be lodged in the court itself. 
But such'a grant of power is not self- 
executing, and if it is to be adequately 
exercised an administrative mechanism 
must be provided which will enable us 
to avoid the two chief causes of inertia 
already discussed, namely, the press of 
judicial duties, and the immunity of the 
courts from public criticism. 


Various plans have been proposed. 
In New Jersey the Bar Association 
secured legislation creating a ‘‘Council 
for Judicial Procedure,’’ consisting of 
four judges, the attorney general, and 
three practicing lawyers, to: supervise 
the rules of practice and report at regu- 
lar intervals what changes were deemed 
advisable.”® 


In Colorado, the Bar Association cre- 
ated a Committee on Judicial Procedure, 
with power to recommend to the 
Supreme Court such improyements in 
the rules as it deemed necessary, and to 
advise and assist the Supreme Court at 
its request. But there has been no co-op- 
eration between the court and the com- 
mittee, and it has recently requested the 
Supreme Court to itself appoint a stand- 
ing Rules Committee, consisting of two 
district court judges, one county court 
judge, and four practicing lawyers, with 
power to consider and recommend 
improvements in the rules.*® I am told 
that during this past year such a Rules 
Committee has actually been appointed, 
and is already functioning vigorously. 

In Michigan the State Bar Association 
has long acted unofficially as an inter- 
mittent rule committee, and its recom- 
mendations have been gladly received 
and usually approved by the Supreme 
Court. 

The success of any plan will depend 
on the degree with which the court rec- 
ognizes its need of assistance in per- 
forming the difficult duty of making and 
improving the rules of practice. The 
success of the English system was due to 





28Year Book, N. J. Bar Ass’n, 1914-15, p. 169. 
2928 Colo. Bar Assn. Rep. (1925) 211. 27 Id. 
(1924) 340. 
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the Rule Committee. Our courts can 
have advisory rule committees, either 
established by the legislature, or pro- 
vided by the bar associations, or created 
by the courts ‘themselves. Such com- 
mittees could carry the burden of the 
investigation and preparation of changes 
in the rules, which the courts cannot 
carry. They could assume political 
responsibility for receiving the com- 
plaints and suggestions of the public 
and of at least presenting to the court 
adequate measures for relief. If such 
committees should be constituted with 
an able and distinguished personnel, if 
the tenure of membership should be long 
enough to stimulate close study of the 
problems, and if their recommendations 
should be cordially received under the 
prima facie presumption that they were 


suitable for adoption, they might prove 
as useful as the Rule Committee in Eng- 
land. 

There has perhaps been too little co-op- 
eration between the bench and bar. 
The entire legal profession is under the 
fire of public criticism, and the two 
branches are held jointly liable for the 
failure of the courts to do prompt and 
effective justice. Both have a vital 
interest in rendering a better account of 
their stewardship to a long-suffering 
public. By recognizing their common 
cause and offering their resources for 
the professional control of legal proce- 
dure in the interest of a better public 
service, the bench and bar may be able 
to re-establish the legal profession in the 
confidence of the people. 





The Judicial Council Movement 
By Charles H. Paul* 


Out of the chaos of ill conceived re- 
form legislation, piecemeal attempts at 
judicial improvement, and general fail- 
ure to achieve concrete results in rem- 
edying the defects in our legal pro- 
cedure, there has evolved a nation wide 
movement for the formation of Judicial 
Councils to aid in solving our proced- 
ural problems. Knowledge of this move- 
ment is important to Washington law- 
yers because the Washington State Bar 
Association at its convention in August 
recommended the creation of a Judicial 
Council for Washington, and a special 
committee of the bar will be appointed 
to secure the passage of a Judicial 
Council act at the next session of the 
Legislature. 

The genesis of the judicial council 
idea is the English Rule Committee, orig- 
inally created by the Judicature Act 
of 1875; and subsequently modified un- 


*Judge of the Superior Court, Seattle, Wash- 
ington, and a member of the Washington 
Judicial Council, which was created soon after 
the publication of this article. 

18ec, 17. 





til, in 1909, by the Rule Committee Act,? 
a committee was organized to consist of 
two barristers appointed by the General 
Council of the Bar, two solicitors (one 
of them appointed by the Incorporated 
Law Society and the other by the Lord 
Chancellor), and seven judges in ad- 
dition to the Lord Chancellor, three of 
them designated by the act and four 
appointed by the Lord Chancellor. 

As was said by Professor Edson R. 
Sunderland of the University of Mich- 
igan, ‘‘By the creation of the Rule 
Committee, responsibility, previously 
scattered, was localized through the addi- 
tion of active members of the practicing 
bar, a broader outlook was obtained, 
and better contacts were established 
with the commercial communities and 
with the public generally. These meas- 
ures obviously promote efficiency and 
have been adopted in other parts of 
the British Empire.’’* 





2Judicature Act, 1894, Sec. 4. 
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In 1919 the Massachusetts legislature 
created a commission to investigate the 
judicature of the commonwealth.* And in 
1921, the Massachusetts Judicature Com- 
mission, after having held numerous 
public hearings, and having made an in- 
tensive study of the judicature of the 
commonwealth ‘‘with a view to ascer- 
taining whether any and what changes 
in the organization, rules, and methods 
of procedure and practice of the several 
courts would insure a more 
prompt, economical and just discharge 
of judicial business,’’ reported its con- 
clusions to the legislature and among 
other things recommended legislation to 
provide for a judicial council.® 


In advocating the passage of such an 
act, the commissioners stated: 

“It is not a good business arrangement 
for the commonwealth to leave the study 
of the judicial system and the formula- 
tion of suggestions for its development 
almost entirely to the casual interest and 
initiative of individuals. The interest of 
the people for whose benefit the courts 
exist calls for some central clearing house 
of information and ideas which will focus 
attention upon the existing system and 
encourage suggestions for its improve- 
ment. . . Some central official body 
is needed for the continuous study of 
questions relating to the court.” (id. p. 
26, 27.) 

In conformity with this recommenda- 
tion, in 1924, the Massachusetts Judicial 
Council was established.¢ The Massa- 
chusetts Council is composed of the 
Chief Justice of the Supreme Judicial 
Court, the Chief Justice of the Superior 
Court, the Judge of the Land Court, one 
judge of the Probate Court, one justice 
of the District Court and not more than 
four members of the bar; all to be ap- 
pointed by the governor with the advice 
and consent of the Executive Council. 
The Chief Justice of the Supreme Court 
and of the Superior Court, and the 
Jude of the Land Court may designate 
sore other judge or former judge of 
their respective courts. It is provided 


‘General Acts of 1919, Chapter 223. 

SSecond and Final Report of the Judicature 
Ccmmission, p. 28. 

6General Acts of 1924, Chap. 244, Sec. 34, 


in the Massachusetts Act that the Judi- 
cial Council shall report annually to the 
governor ‘‘upon the work of the various 
branches of the judicial system,’’ and 
that the council may, from time to time 
‘submit for the consideration of the jus- 
tices of the various courts such sugges- 
tions in regard to rules of practice and 
procedure as it may deem advisable.’” 
It is provided also, as is true of all judi- 
cial council acts, that the members of 
the council shall not receive any com- 
pensation for their services, but Section 
34C provides for an appropriation for 
the purpose of ‘‘such expenses for cleri- 
cal and other services, travel and inci- 
dentals, as the governor and executive 
council shall approve.’’ 

The report of the Massachusetts Judi- 
cature Commission and the resulting 
creation of the Judicial Council in Mas- 
sachusetts may be said to be the cul- 
mination of a series of investigations and 
reports of various commissions in the 
state of Massachusetts starting with the 
year 1798. Some of these reports were 
on special matters such as compensation 
for industrial accidents, et cetera, but 
during the period of time from 1798 to 
the first report of the Judicature Com- 
mission in 1920 there were at least thir- 
teen previous commissions and commit- 
tees reporting upon matters of a general 
nature affecting either the entire judi- 
cial system of Massachusetts or one of 
its major branches, such as criminal law 
or equity practice.* None of these com- 
missions or committees was permanent ; 
nor did its work, except in matters of 
detail, succeed in accomplishing the ob- 
ject for which it was created. 

In Oregon, the legislative assembly of 
1919, at the urgent request of members 
of the bar association, authorized the 
Chief Justice of the Supreme Court to 
appoint a commission on law reform, 
including judges, lawyers and a mem- 
ber representing other callings. 

The chairman of this commission was 





7Sec. 34 A. 
8Second Report of Massachusetts Judicature 
Commission, p. 166 
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Charles Henry Carey, one of the leading 
lawyers of the West. In a concurring 
supplemental report Judge Carey, with 
one other member of the commission, 
recommended a thorough revision of the 
judicial system on the one court plan, 
with an executive council. The recom- 
mendation was evidently based on the 
English Rule Committee. This feature 
of the report was not acted upon until 
1923, when the legislature passed an act 
‘*providing for the administration of the 
courts through a judicial council.’’'° 

The Oregon Judicial Council is com- 
posed of the Chief Justice of the Su- 
preme Court who appoints an Associate 
Justice of the Supreme Court and three 
judges of the courts of record to serve 
as members of the council for the term 
of one year. The Chief Justice, who is 
chairman of the council, has the ‘‘ power 
to invite the president of the State Bar 
Association, the president of the State 
Attorneys’ Association, or other mem- 
bers of the bar, to attend the meetings 
of the council and advise it in the per- 
formance of its duty.’’" 

The purpose of the Oregon Council is 
substantially the same as in Massachu- 
setts, though the act also gives the coun- 
cil the power to administer oaths and to 
require the attendance of witnesses and 
the production of books and documents. 
Judges of all courts, including courts 
not of record, are required to report to 
the chairman of the council at such 
times and in such manner as he shall 
prescribe, respecting the condition of the 
judicial business,—(whether civil or 
criminal ),—in their respective courts.'” 
This provision, in practice, has not been 
broad enough and the Oregon Bar Asso- 
ciation, on September 26, 1925, recom- 
mended the passage of an amendment 
compelling the seeretary of state to fur- 
nish information which in turn would 
be compiled from the clerks’ reports. 





9Report of the Commission on Law Reform 
of the Oregon Legislature. p. 

10General Laws of Oregon, 1923, Chap. 149. 

. 211. 

D aid. Sec. 1. 

12Id., Sec. 3. 
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The weakness of the Oregon Act and 
the reason for its failure to operate un- 
til 1925 was, according to an article 
written by Judge Carey in the Oregon 
Journal, largely ‘‘owing to lack of an 
appropriation to cover expenses.’’ This 
defect was remedied by an act of the 
legislature in 1925, providing for the 
traveling expenses of the judges attend- 
ing the meetings and for clerical ex- 
pense. 

The establishment of the judicial coun. 
cil in Oregon, as in Massachusetts, was 
the culmination of a long series of un- 
successful attempts to get action in mat- 
ters of judicial reform, there having 
been, in 1911, an Oregon Commission 
authorized by the legislature which made 
a report in December, 1913, on which no 
action was ever taken. 

In 1922, after years of effort, Congress 
passed an act by way of amendment to 
the judicial code in which a federal 
judicial council was created, composed 
of the Chief Justice of the United States 
and the nine senior circuit judges of the 
nine circuits. The declared purpose of 
the federal judicial council is to ‘‘advise 
as to any means in respect to which the 
administration of justice in: the courts of 
the United States may be improved and 
to submit such suggestions to the vari- 
ous courts as may seem in the interest 
of uniformity and expedition of busi- 
ness. ’”!3 

This act was passed largely on account 
of the active aid it received from Chief 
Justice Taft, one of the foremost advo- 
cates of the Judicial Council idea. 

On the 6th of April, 1923, the general 
assembly of the State of Ohio passed 
an act providing for a judicial council. 
By the terms of the Ohio Act the council 
is composed of the Chief Justice of the 
Supreme Court and two associate judges 
of the Supreme Court selected by the 
judges of the Supreme Court, the Chief 
Justice of the Court of Appeals of the 
state, one Common Pleas judge, to be 
430. 8, Comp. Stat., 
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selected by the Common Pleas judges of 
the state, one municipal judge to be 
selected by the municipal judges of the 
state, and three practicing attorneys at 
law, to be appointed by the governor." 

The council is required to report bi- 
ennially to the general assembly upon 
‘*the work of the various branches of 
the judicial system with its reeommenda- 
tion for modification of existing condi- 
tions.’’ The act includes the provision 
omitted from the Oregon Act requiring 
the ‘‘clerks of the various courts and 
other officers to make to the council such 
reports 9n such matters and in such 
form periodically from time to time as 
the council may prescribe.’’ Otherwise 
the purpose and powers are the same as 
in Oregon except that the act contains 
allowance from the treasury for expenses 
‘for clerical and other services, travel 
and incidentals, as the council and the 
governor shall approve.’’ 

In Wisconsin, by act of the legislature, 
the Board of Cireuit Judges was created 
Similar in purpose to existing judicial 
councils. This board has published 
printed reports of its proecedings from 
the time of its formation and the Wis- 
consin judges and lawyers generally 
praise the board’s accomplishments. 

The most recent Judicial Council act 
passed is that in the state of North 
Carolina where the 1925 session of the 
legislature created.a ‘‘ Judicial Confer- 
ence’’ with the same purpose as out- 
lined in the above-mentioned acts. The 
complexion of this conference or council 
differs somewhat from the other acts in 
that it is composed of the ‘‘judges of 
the Supreme and Superior Courts, the 
attorney general, and one practicing 
attorney at law from each judicial 
district, to be appointed by the gov- 
ernor.’’ The conference is to meet 
twice a year and may hold public meet- 
ings and, in practical working, may be 
reduced to ‘‘not less than two of the 
justices of the Supreme Court, six 
judges of the Superior Court and six 





14Section 1. 


of the attorneys at law who are members 
of the conference.’’ Appropriation is 
made for actual expenses .incurred for 
clerical help and incidentals. 

The 1925 session of the California 
legislature passed a resolution proposing 
to the people of the state of California 
that the constitution of the state be 
amended to include a provision for a 
judicial council. The original amend- 
ment, Senate Constitutional Amendment 
No. 15, proposed to give to the Judicial 
Council the rule making power, that is, 
that the Judicial Council might ‘‘adopt 
or amend rules of practice and pro- 
cedure for the several courts, provided, 
that such rules shall not affect substan- 
tive rights and shall be subject to 
amendment or repeal by the legisla- 
ture.’’ It is probable that the inclusion 
of this provision is responsible for sub- 
mitting the judicial council to the people 
as there would seem to be no legal ques- 
tion as to the constitutionality of an 
advisory judicial council. However, 
when the resolution came up on the 
floor, the legislature struck out the pro- 
vision giving the council rule making 
power, leaving for submission to the 
people an advisory judicial council. 
This act will be votéd upon a year from 
this fall by the people of California and 
is the most complete in its provisions of 
any act thus far proposed (except pos- 
sibly the Missouri article), including as 
it does reference to the assignment of 
judges and certain provisions for terms 
of office. 

In 1922-23, the Missouri Constitu- 
tional Convention prepared for submis- 
sion to the people a judiciary article 
providing for a judicial council with 
rule-making powers. The article also 
contained a provision for court reorgani- 
zation, in that Section 27 provided ‘‘The 
Judicial Council, when the business of 
the court requires, may call to the aid 
of the Supreme Court, or any of the 
courts of appeal, one or more judges of 
the circuit courts for such time as may 
be necessary. Such judges, while so 
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acting, shall possess all the powers of 
judges of the court in which they are 
called to sit.”’ 

This article was submitted to the 
people of Missouri on the 26th day of 
February, 1924, together with twenty- 
one amendments to the Missouri Con- 
stitution. All but six were rejected by 
the voters and among those defeated was 
the above-mentioned judiciary article. 

Herbert S. Hadley, chancellor of 
Washington University, St. Louis, Miss- 
ouri, in a letter to the writer, says that 
the opposition to the judiciary article 
‘twas chiefly due to the provision for 
the inclusion of two circuit judges as 
members of the judicial council, and for 
ealling circuit judges to aid the Supreme 
Court and courts of appeals in disposing 
of their business.’’ 


Judge R. E. Culver of St. Joseph, 
Missouri, a member of the committee on 
judiciary article of the constitutional 
convention ascribes the defeat of the 
article to the same causes which defeated 
all of the important articles approved 
by the constitutional convention and 
states that the unpopularity of the con- 
stitutional convention, on account of the 
expense, created an unfavorable impres- 
sion throughout the state, so that ‘‘the 
voters had a disposition to say no to 
any proposal.’’?® 

It will be noticed also that the Mis- 
souri article gave the rule-making power 
to the judicial council and the inclusion 
of this section undoubtedly had a great 
deal to do with the opposition which 
might not have been met in the case of a 
purely advisory council. It is significant 
that in the defeat of this measure in Mis- 
souri, when a full tabulation of votes cast 
in St. Louis, Kansas City, St. Joseph, 
Carthage, and other cities had been 
made, the judiciary article had a sub- 
stential lead, but the vote which strag- 
gled in from the rural precincts, where 
the proposition was not thoroughly 
known or its importance understood, 
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defeated the measure. Chancellor Had- 
ley also says that the total vote was 
small, being about 350,000, as compared 
with 1,300,000 in the presidential elec- 
tion in 1920. 

In discussing the attitude of various 
states towards judicial council legisla- 
tion, the proposal in the state of New 
York to establish a ‘‘Law Revision Com- 
mission’’ should be examined. Governor 
Smith in-his annual message to the legis- 
lature of January 3, 1923, recommended 
a statute providing for an honorary 
commission to investigate defects in the 
law and its administration, and the New 
York legislature of 1923 acted upon this 
recommendation and created a com- 
mission to report to the legislature of 
1924.76 

The members of this commission, John 
Godfrey Saxe, chairman, Chief Judge 
Frank H. Hiscock, Judge Benjamin 
Cardozo of the Court of Appeals, vari- 
ous other justices of the appellate di- 
vision of the Supreme Court, and of the 
Court of General Sessions together with 
some legislators and many prominent 
lawyers, adopted a report of a special 
committee on plan and scope, recom- 
mending the creation of a ‘‘Law Revi- 
sion Commission’’ for the purpose of 
examining not only the defects in pro- 
cedural but also in substantive law. The 
draft of the proposed legislation pro- 
vided for the appropriation of $50,000 
for personal service and maintenance of 
the commission and was, of course, much 
more far-reaching in its powers and 
duties proposed for the commission than 
that of any judicial council thus far 
suggested. 


The committee on amendment of the 
law of the New York City Bar Associa- 
tion approved these recommendations 
and recommended their enactment to the 
last New York legislature which, how- 
ever, did not take favorable action, 
though the chairman of the commission, 
John Godfrey Saxe, states that the bill 
is still ‘‘pending’’ before the legislature. 





1éChapter 575 of the Laws of 1923. 
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Back of this proposal are to be found 
many lawyers of national reputation 
such as Henry W. Taft, Harvey D. Hin- 
man, Milton E. Gibbs, Charles B. Hill, 
and the general findings of the commis- 
sion were admirably stated by Judge 
Cardozo. 

Many state bar associations have acted 
favorably upon a judicial council pro- 
posal, among them North Dakota, II- 
linois, Missouri, Pennsylvania, Colorado 
and, most recently, Washington. 

The report of the Pennsylvania Bar 
Association, adopted June, 1925, recom- 
mends the establishment of a judicial 
council consisting of eleven members, to 
be appointed by the Chief Justice of the 
Supreme Court of Pennsylvania as fol- 
lows: One of the justices of the Supreme 
Court of Pennsylvania, one of the jus- 
tices of the Superior Court of Penn- 
sylvania, two common pleas judges, one 
Orphans Court judge, the president of 
the District Attorneys’ Association, and 
four other members of the bar. 

The other provisions are similar in 
nature to the acts above set out and fol- 
low closely the model statute recom- 
mended by the American Judicature 
Society.*7 

On the 4th of August of this year, the 
Washington State Bar Association went 
on record in favor of the passage of a 
judicial council act for this state. The 
report of the special committee ap- 
pointed to investigate the question rec- 
ommended that an advisory judicial 
council be created, small enough to be 
workable and large enough to be repre- 
sentative of the lawyers and judges of 
the state. A few days before the action of 
the state bar, after a thorough investi- 
gation of proposals for the reform of 
the judiciary, the convention of Supe- 
rior Court judges of the state of Wash- 
ington also approved the judicial council 
idea and appointed a committee to work 
with the state bar in urging the passage 
of such legislation at the next session 
of the legislature. 


i7Journal of the American Judicature So- 
ciety, Vol. 6, No. 4, p. 102. 


No exact form for the Washington 

Judicial Council has been recommended 
by the judges or the bar, the reports 
stating that the composition of the coun- 
cil should be left to the joint committees 
of the bench and bar working in co-oper- 
ation with the legislature. The general 
opinion among Washington lawyers 
seems to be that the council should con- 
sist of two Supreme Court Judges, three 
Superior Court Judges, the chairman of 
the House and Senate Judiciary Com- 
mittee and three members of the bar. 
It is also suggested that of the members 
of the bar one shall be a prosecuting at- 
torney and also that the President of the 
State Bar Association be designated in 
the act. To secure members most rep- 
resentative of their associates it is 
proposed that each body represented 
select its own member, though some acts 
provide for appointment either by the 
Governor or the Chief Justice of the 
Supreme Court. The term should prob- 
ably be longer than one year, and, if the 
chairman of the judiciary committees 
are included, two years. Ample pro- 
vision for clerical and traveling expenses 
is necessary for the success of the coun- 
cil; the expense involved is obviously 
nominal considering the importance of 
the council’s work and the fact that 
there is no other appropriation for ju- 
dicial administration as such. 
‘ It is, of course, too early to give final 
judgment on the work of the Massachu- 
setts, Ohio and Oregon councils. The 
Massachusetts council, according to a 
letter received from its secretary, F. W. 
Grinnell of the Boston Bar, is proceeding 
on a conservative basis. Mr. Grinnell 
Says: 

“The important thing to remember, par- 
ticularly at the beginning of such an ex- 
periment, is that improvements come 
about gradually. If too much haste is 
attempted or too many radical ideas of 
reorganization, etc., are suggested all at 
once, the council itself and everybody else 
would get indigestion and nothing would 
happen at all.” 

In Massachusetts, the council has be- 
gun the study of some of the equity 
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rules, particularly those relating to 
masters and auditors about which there 
has been considerable criticism in that 
state. They are also considering a gen- 
eral revision of their equity rules. The 
Massachusetts Council has made many 
suggestions to judges in regard to ex- 
periments and practice where no legis- 
lation or rule was needed, and some of 
these suggestions of detail have been fol- 
lowed with apparently satisfactory re- 
sults. It has dealt with the revision of 
the system of appeals in civil cases, 
which has received favorable considera- 
tion from the legislature. It has also 
secured the passage of an act allowing 
the Chief Justice of the Superior Court 
to call in district judges to sit with 
juries in certain classes of cases in the 
Superior Court which, Mr. Grinnell 
says, did much to break the congestion 
of criminal appeals. The council is con- 
sidering, and will probably recommend, 
a declaratory judgment act as well as 
special proposals to assist the courts in 
their preliminary work of defining the 
issues and reducing the case in advance 
to the real points of dispute for trial. 
As is well known, this was the theoreti- 
cal purpose of common law pleading, but 
in most of our American cities the re- 
action against extreme technicality has 
resulted in such looseness as to give no- 
body any idea of what is to be tried. 
The object of the most modern practice 
and the aim of the judicial council is to 
secure methods of determining as soon 
as possible what the real point of con- 
troversy is and then to deal with it 
quickly and thoroughly. 


In Ohio the council has not made any 
specific recommendations upon any 
particular reform, but has been consider- 
ing, among other things, the rule making 
power of the courts, limiting the work 
of grand juries, legislation designed to 
discourage preliminary motions and de- 
murrers and for unification of the 
courts, as well as other proposals which 
are peculiar to Ohio practice. 

In the state of Oregon, on September 
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26th, the Oregon Bar Association ap- 
proved the proposal of the judicial 
council to submit to the people, by con- 
stitutional amendment, the question of 
giving to the Supreme Court of the state 
the power to make rules of practice and 
procedure, many of which are now made 
by the legislature. The judicial council 
in Oregon has also collected and cat- 
alogued much information with regard 
to the kind and character of actions 
being brought in their courts, and is 
attempting at the present time to work 
out changes which will relieve the con- 
gestion in the Supreme Court where 
some cases have been held without de- 
cision for two or three years. 

The functions or duties of the judi- 
cial council may be summarized as fol- 
lows: 

1. From time to time to recommend 
such changes in the law as it deems nec- 
essary ; to modify or eliminate antiquated 
and inequitable methods of law and 
methods of administration, and to bring 
the law of the state, civil and criminal, 
into harmony with modern conditions. 

2. To receive and consider sug- 
gestions from judges, justices, public 
officials, lawyers, and the public gener- 
ally as to defects and anachronisms in 
our procedural law and its administra- 
tion. 

3. To examine the common law and 
statutes of the state and current judicial 
decisions for the purpose of discovering 
defects and anachronisms in our civil 
and criminal procedure and recommend- 
ing needed reforms. 

4. To make a continuous study of 
the organization, rules, and methods of 
procedure and practice of the judicial 
system of the common law, the work ac- 
complished and the results produced by 
that system. 

5. To secure statistical information 
concerning the operation of the courts, 
keeping an up-to-date record of how the 
various laws, rules and methods are 
succeeding, making the same available 
to the public in convenient form; to sur- 
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vey the condition of business in the 
several courts with a view to simplifying 
and improving the administration of 
justice. 

6. .To submit such suggestions to the 
several courts as may seem in the inter- 
est of uniformity and the expedition of 
business. 

7. To report to the governor and the 
legislature at the commencement of each 
session such recommendations as may 
be deemed proper. 


Some of the advantages of a judicial 
council may be enumerated as follows: 

1. Through the judicial council there 
is provided, for the continuous, thor- 
ough, scientific study of defects in 
procedure and proposals to remedy those 
defects, a small, compact, yet representa- 
tive body whose conclusions, by reason 
of the personnel of the council and the 
manner of investigation will carry 
weight with lawyers, the legislature and 
the people. It differs from a code com- 
mission in that it is a permanent body 
which can hold public hearings from 
time to time, and provides a medium 
for flexible action which could not be 
secured through a code commission or 
any body which would make a special 
recommendation and then be discharged 
from further action. Furthermore, it 
is unlike a code commission in that no 
compensation is allowed to the members 
of the council, the only appropriation 
being for necessary traveling and cleri- 
cal expenses of the members. 

2. If the council is composed of a 
cross-cut of judges and lawyers, a 
breadth of view will be obtained which, 
unfortunately, has been lacking in many 
previous attempts at judicial reform. 
Through its operation the judges will 
become active in measures for improve- 
ment of our legal procedure and if the 
judicial council functions properly the 
public as well as the judges and the 
lawyers will co-operate in the solution 
of our procedural problems. 

3. The official character of the judi- 
cial council should replace inactivity 


with action and initiative and, more 
than that, responsibility. Due also to 
its official character, leading members 
of the bar feel appointment on the judi- 
cial council desirable, and their appoint- 
ment naturally gives weight to the coun- 
cil’s findings. 

4. The council tends to prevent ill 
advised, radical and undigested reforms 
and piecemeal, spasmodic or ill advised 
proposals which have too often been pre- 
sented, and sometimes adopted, by the 
legislature. In the place of unscientific 
action, or no action at all, the judicial 
council proposes to act upon full in- 
formation and to secure action from the 
legislature or from the judges on needed 
reforms of sound character. 

The general testimony of the leaders 
of the bar and bench where the judicial 
council is in operation is that it is the 
first step in securing knowledge of and 
action on the defects in our procedure. 

William Howard Taft says that the 
federal judicial council is designed ‘‘ for 
expedition and efficiency.’’ 

Judge Charles Henry Carey of the 
Portland, Oregon, Bar, in speaking of 
the judicial council, says: 

“It will be seen at once that this is the 
most forward step that has been taken by 
Oregon in the direction of law reform 
since the adoption of the first code of civil 
procedure.”’ 

William A. Klatte, secretary of the 
Milwaukee Bar Association, says: 

“The creation of the Board of Circuit 
Judges was in itself one of the greatest 
reforms accomplished in the judiciary in 
this state. The board is in the nature of 
a judicial council.” 

Albert B. Ridgway, president of the 
Oregon Bar Association, says: 


“The two most important reforms on 
which the members of the Washington bar 
should concentrate are, first, the obtaining 
of a judicial council and the 
second important reform is to secure for 
your Supreme Court the right to prescribe 
rules of practice and procedure.” 


Benjamin Cardozo, Judge of the New 
York Court of Appeals, says: 


“We find a widespread agreement that 
there should be established a permanent 
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agency, continuously functioning, to con- 
sider the changes essential to the proper 
administration of justice, and to report 
its recommendations yearly. One of the 
anomalies of our legal institutions is that 
no such agency exists.”’ 


Roscoe Pound, Dean of Harvard Law 
School, and America’s leading authority 
on jurisprudence and administrative 
law, in a recent letter to the writer says: 


“There can be no question of the de- 
sirability of a judicial council. 
Committees of bar associations can do 
something. Judiciary committees of the 
houses of the legislature can do some- 
thing. But neither is at hand all the time, 
both have much else to do, each has to 
act at relatively crowded sessions, and 
neither is in touch with the everyday dif- 
ficulties in all their phases as the judges 
are. . Most of all it is important 
to have a body at hand continually whose 
function and duty it is to study the ma- 
chinery of justice in operation and study 
how to make it as effective for its pur- 
pose as is possible. We need to 
organize intelligent effort. = 


An examination of correspondence 
from practically every state in the Un- 
ion, the reports of state bar associations, 
periodicals devoted to reform of pro- 
cedure, and many other available sources 
of information indicates that wherever 
the judicial council proposal has been 


fairly presented to lawyers and judges 
it has received enthusiastic endorsement. 
The limits of this article do not permit 
the writer to explain specific proposals 
for judicial improvement which may ap- 
ply in the state of Washington, and, 
after all, the passage of judicial council 
legislation does not depend on outlining 
the particular defects in procedure and 
suggesting adequate remedies. Suffi- 
cient justification for the enactment of 
such legislation may be found if the 
judicial council, after a scientific in- 
vestigation of the subject, can show the 
public that there is nothing the matter 
with our judicial procedure. 

However, there are very few who have 
made a study of our civil and criminal 
procedure who are not convinced that 
there is much room for improvement, 
and that the time has come for the law- 
vers and judges to get together and take 
an aggressive stand for a more expedi- 
tious and accurate determination of 
causes. It may be remarked, in con- 
clusion, that the last progress of a sub- 
stantial nature in judicial reform was 
achieved by the Field Code of 1848, and 
only after a determined fight. 





A Judicial Council in Operation 
By Robert G. Dodge* 


Four years ago, for the first time in 
this country, the legislature of one of 
our states provided by statute for the 
creation of a permanent official board 
consisting of judges and practicing law- 
yers, ‘‘for the continuous study of the 
organization, rules and methods of pro- 
cedure and practice of the judicial sys- 
tem of the state . . . the work accom- 
plished and the results produced.’”’ A 
biennial report to the legislature upon 
the work of the courts was provided for, 
with ‘‘recommendations for modification 
of existing conditions,’’ and provision 
was also made for the submission to the 





*Address delivered on —_ 15 at the 49th 
Annual Meeting of the American Bar Associa- 
tion, at Denver, Colo., July 14-16. The author 
is a member of the Mass, Judicial Council. 


courts from time to time of suggestions 
‘‘with relation to rules and practice and 
procedure.’’ 

Sinee the first judicial council, 
so-called, was thus created in Ohio simi- 
lar councils have been established in 
four other states, and bar associations 
elsewhere are taking the matter up and 
appointing committees to investigate 
and report. Whether these councils will 
fulfill their purpose the future only can 
tell, but the experiment is an interesting 
one. 

In the past reforms in the judicial 
system of the several states have been 
largely brought about in a haphazard 
way. There has been no official or board 
whose duty it has been to study continu- 











AMERICAN JUDICATURE SOCIETY 87 


ously the operation of the courts, assem- 
ble statistics and other facts, search for 
means of improvement and recommend 
desirable changes. The legislatures 
have been more interested in other mat- 
ters. Temporary commissions have been 
appointed to consider particular prob- 
lems, and have made reports. Bar asso- 
ciation committees have striven inter- 
mittently and often ineffectively to effect 
reforms. Much has been left to the initi- 
ative of individuals and the results have 
not always been fortunate. The profes- 
sion has been justly criticized for inat- 
tention to the problem, and complaints 
of the work of the courts have been 
voiced in increasing volume. 

It may be that the judicial council 
idea is to be traced to the conception of 
a ministry of justice, which has of recent 
years received such weighty endorse- 
ment. Such a ministry is needed, Dean 
Pound said in 1917, ‘‘charged with the 
responsibility of making the legal sys- 
tem an effective instrument for justice,’’ 
and consisting, as he put it, of ‘‘a body 
of men competent to study the law in its 
actual administration functionally, to 
ascertain the legal needs of the com- 
munity, and the defects in the adminis- 
tration of justice not academically or a 
priori, but in the light of everyday judi- 
cial experience and to work out definite, 
consistent, lawyerlike programs of 
improvement.’’ This suggestion was 
endorsed by Judge Cardozo in 1921, in 
his brilliant address before the Associa- 
tion of the Bar of the City of New York, 
in which he deplored the fact that the 
courts are not helped as they ought to 
be in adapting law to justice, for the 
reason that they and the legislature 
‘‘work in separation and aloofness,’’ and 
there is no one to mediate between them, 
no one to give warning that help is 
necded. ‘‘The legislature,’’ he said, 
‘‘informed only casually and intermit- 
tently of the needs and problems of the 
courts, without expert or responsible or 
disinterested or systematic advice as to 
the workings of one rule or another, 
patches the fabric here and there, and 


mars often when it would mend. , 
The duty must be cast on some man or 
group of men to watch the law in action, 
observe the manner of its functioning, 
and report the changes needed when 
function is deranged.’’ 

Judge Cardozo’s ministry of justice 
would have within its purview the whole 
domain of substantive law, but his rea- 
soning is, in part at least, the same as 
that on which is based the less ambitious 
plan of creating permanent official 
boards for the continuous study of the 
organization, practice and procedure of 
the courts. 

The first specific suggestion of a judi- 
cial council of the kind now under dis- 
cussion appears to have been made in 
1921 by the Massachusetts Judicature 
Commission, a temporary body, 
appointed under an act of the legisla- 
ture to investigate the working of the 
courts and make recommendations. In 
the course of an elaborate report the 
commission called attention. to the fact 
that the courts of Massachusetts had 
developed as separate organizations, 
having very little relation to each other 
and that there had never been ‘‘any cen- 
tral body of a permanent character for 
the accumulation of information and the 
consideration and discussion of ques- 
tions of organization, practice and pro- 
cedure, bearing on the subject of judi- 
cial administration.’’ The commission 
declared that ‘‘it is not a good business 
arrangement for the Commonwealth to 
leave the study of the judicial system 
and the formulation of suggestions for 
its development almost entirely to the 
casual interest and initiative of individ- 
uals,’’ but that there should be a central 
official body, consisting partly of judges 
end partly of lawyers, for the continu- 
ous study of questions relating to the 
courts, charged with the duty of investi- 
gating the facts and reporting annually 
to the governor. 

Massachusetts was not the first state 
to follow this recommendation. Ohio, 
as I have said, took the lead by estab- 
lishing a judicial council in 1922. Ore- 
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gon followed in 1923 and Massachusetts 
in 1924. In 1925 such councils were 
established by legislation in North Caro- 
lina and in the state of Washington, 
and in the same year the proposal was 
endorsed by the state bar association of 
Pennsylvania and North Dakota. The 
matter is now under consideration by 
the Bar Association of Kansas, and it is 
very likely being discussed in other 
states. 

While Congress, acting upon the rec- 
ommendation of Chief Justice Taft, pro- 
vided in 1922 for an annual conference 
of the senior circuit judges of each cir- 
cuit, which should be of great benefit, 
this is not a judicial council in the sense 
in which I think the term should be 
used. Perhaps the term itself is a mis- 
nomer, suggesting a board which is a 
mere adjunct of the courts. But that is 
not the idea at all. The idea is that the 
council, although containing representa- 
tives of the courts, shall be an official 
body, independent of the courts, that it 
shall include practicing lawyers, and 
that its functions shall be very different 
from those of an occasional conference 
of judges. 

It may be said in passing that the 
need, if there be one, of a judicial coun- 
cil ean by no means be supplied by con- 
ferring broader rule-making powers on 
eourts. Many of the problems which 
must be considered by the councils are 
problems with which only the iegisla- 
ture can ultimately deal. Not the least 
important function of the councils, 
moreover, is to assist in the exercise of 
the rule-making power by making sug- 
gestions to the courts based on a study 
of the facts which the judges alone have 
not time to make and on a combined 
practical experience with the working of 
existing rules much broader than that 
of any one court. If in a sense the judi- 
cial council supplies the need, expressed 
by Judge Cardozo, of an intermediary 
between the courts and the legislature, 
so also it may serve as an intermediary 
between the bar and the courts for the 
transmission of considered suggestions 
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concerning matters of practice which do 
not require legislative intervention. 

Whether such councils are likely to 
accomplish the results for which they are 
created may, in these days of their 
infaney, be the subject of differences of 
opinion. Opposition to the idea is sure 
to be voiced. Indeed, in the state of 
Pennsylvania, the bar association has 
this year reversed its position of a year 
ago and withdrawn its recommendation 
that a council be created, taking this 
stand partly because of an apparent lack 
of interest among the lawyers of the 
state but chiefly, I believe, because of 
opposition from the judges of the appel- 
late courts. Hostility to the idea may, 
of course, be based on satisfaction with 
things as they are and that ultra-con- 
servatism and dislike of change which 
often characterizes members of our pro- 
fession. Perhaps it is more likely to be 
based on the feeling that, after all, busy 
judges and lawyers cannot be expected 
to give much time to the work and that 
the results are not likely to be valuable. I 
ean hardly believe that in the face of 
more complete information such objec: 
tions will prevail generally and prevent 
the experiment from being tried. 

As the Massachusetts council seems, 
for good or for ill, to have been the 
most active of any thus far created, 
perhaps it may be worth while for me to 
say something of its methods of work, 
what it has tried to do and the use 
which has been made of it by the execu- 
tive and legislative departments of the 
state government. I speak of these 
things, not from any feeling that the 
problem of how a judicial council should 
function has already been solved in 
Massachusetts, but simply because there 
may be something in our experience of 
two years which will throw light on the 
question whether or not such councils 
are likely to prove worth while. 

The Massachusetts statute of 1924 
provided for a judicial council of nine 
members, five judges representing the 
several courts of the Commonwealth and 
four members of the bar. The purposes 
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and functions of the council are briefly 
stated in the act. It is designed ‘‘for the 
continuous study of the organization, 
rules and methods of procedure and 
practice of the judicial system of the 
Commonwealth, the work accomplished, 
and the results produced by that system 
and its various parts.’’ It is required to 
‘report annually on or before December 
Ist to the Governor upon the work of 
the various branches of the judicial sys- 
tem’’ and it is authorized from time to 
time to ‘‘submit for the consideration of 
the justices of the various courts such 
suggestions in regard to rules of praec- 
tice and procedure as it may deem advis- 
able.’’ 

Chief Justice Rugg, who had an elec- 
tion whether to serve himself or desig- 
nate some other or former justice of his 
court, appointed former Justice Loring, 
who had resigned from the bench after 
twenty years of service and was natu- 
rally elected chairman of the council. In 
any council of this character much will 
depend upon the personality of the 
chairman and upon his interest in the 
work and the zeal with which he con- 
ducts it. In these and all other respects 
the Massachusetts council has been most 
fortunate in its chairman. Another 
absolutely essential feature of such a 
board is an active and diligent secretary. 
Ordinarily I am satisfied that he should 
be paid a substantial salary, as he will 
have much to do, and upon the way in 
which he does it the suecess of the coun- 
cil will in large part depend. One of 
our members, Mr. F. W. Grinnell, per- 
forms these functions for us with a dili- 
gence and ability which could not be 
exceeded and without compensation, but 
I know of no other man in Massachu- 
setts, and certainly there can be few in 
other states, of the requisite experience 
and capacity, who would be willing to 
give so much of his time to public serv- 
ice without pecuniary recompense. 

The Massachusetts council began its 
meetings in November, 1924, and has 
regularly met since then on every second 
Saturday morning except during July 


and August. For some weeks prior to 
the publication of the first report it met 
every Saturday. ‘The attendance has 
been remarkably good, there having 
been, I think, only two meetings at 
which a bare quorum of five was pres- 
ent. The problem of attendance is, of 
course, comparatively simple in a small 
state where only two of the members 
must travel as much as a hundred miles 
to attend the meetings. 

The council began by considering the 
equity rules of the Supreme Judicial 
Court and suggested a few changes with 
a view to simplifying and expediting 
proceedings, and these suggestions were 
in the main adopted by the court. It 
then took up a variety of topies, many of 
which were referred to committees (gen- 
erally of one or two members) for inves- 
tigation and report. Judges of the 
courts and others were occasionally 
asked to meet and confer with the coun- 
cil about proposed changes. From 
judges and members of the bar valuable 
suggestions have come. Statistics have 
been gathered, and information has been 
collected from other states as well as 
from England. The absence of the 
power to summon witnesses or to require 
the clerks of courts to supply statistics 
has in no way impeded the work of the 
council. 

The first report to the Governor, sub- 
mitted last fall, shows the nature of the 
topics the council had under discussion 
during its first year, and the effort 
expended on what was fully recognized 
to be only a modest beginning of the 
attempt to effect some betterment in the 
judicial system. The direction which 
the work should take was influenced in 
part by a resolve of the legislature, 
adopted in the spring of 1925, which 
requested the council to investigate ways 
and means for expediting the trial of 
eases and relieving congestion in the 
Superior Court (which is the great trial 
court of the Commonwealth) and to con- 
sider certain specific proposals of 
change. This legislative resolve is of 
interest as being the first of several 
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requests which have been transmitted to 
the council from the legislative and exec- 
utive departments of the state govern- 
ment, illustrating a kind of use which 
may be made of such a body in any 
state. 

In its first report the Massachusetts 
council dealt with a variety of matters, 
and while it suggested no startling 
changes it endorsed several departures 
from existing practice. It recommended 
the abolition of the pecuniary limits 
now set by statute upon the jurisdiction 
of local district courts, hoping thereby 
to diminish the burden upon the Supe- 
rior Court. It recommended legislation 
like that of Maryland and Connecticut 
giving persons charged with crime the 
option of waiving a jury. 

The question of framing issues in 
advance of trial led to so much discus- 
sion of the English practice that at the 
request of the council I went to London 
in July and made a study of the prac- 
tice before the masters of the Supreme 
Court. While I found that there is, 
generally speaking, no such method of 
framing issues in England as we had 
supposed, the study of English practice 
before trial has suggested much that is 
of interest, and has led us already to 
recommend a statute separating mere 
debt collecting from ordinary controver- 
sial litigation and providing a method of 
expediting the former. The council also 
recommended in its first report statutes 
providing for declaratory judgments, 
for the more effective control of inter- 
rogatories, for the eliciting of admis- 
sions before trial of facts not really in 
controversy, and various other acts of 
local interest designed to do away with 
defects believed to exist in the Massa- 
chusetts practice. With the hope of 
establishing something like the English 
commercial cause list a suggestion was 
made to the Superior Court to the effect 
that that court arrange by special order 
for the speedy trial of cases in which the 
parties file a stipulation waiving the 
right to a jury trial and the right to 
appeal, except upon questions of sub- 


stantive law and relieving the court 
from the necessity of applying the rules 
of evidence. While the Superior Court 
has not yet adopted this plan it is now 
being tried out in the Municipal Court 
of the City of Boston. 

Considerable interest was manifested 
in this first report of the council and at 
a meeting of the Massachusetts Bar 
Association following its publication the 
recommendations were discussed and in 
substance approved. 

Curiously enough the first suggestion 
of the council to be adopted by the legis- 
lature and to result in a statute was the 
proposal to do away with the time-hon- 
ored farce of submitting questions of 
foreign law to the jury as questions of 
fact. It is now the law of Massachusetts 
that the courts shall take judicial notice 
of the law of another state or country 
whenever the same shall be material. 

Some of the recommendations of the 
council resulted in legislation, others 
were referred to the next session of the 
legislature, still others were doubtless 
too radical for the judiciary committee 
and may make their way slowly if at all. 
It goes without saying that a legislative 
assembly is not to be expected at once to 
adopt all the suggestions made by a body 
like the council. This would be too 
much like the recognition of the council 
as a super-legislature, calling upon the 
representatives of the people to abdicate 
their functions. Rapid progress at the 
beginning must not be expected and 
temporary failures must not lead to dis- 
couragement. 

It may be of interest to note that 
after the extra effort of getting out the 
first report, the council did not rest upon 
its oars but at once began its second 
year of biweekly meetings, and the inter- 
est of the members has not flagged. The 
legislature of 1926 has twice, by resolve, 
requested the council to investigate spe- 
cial matters, one relating to a new 
method of enforcing bar discipline and 
the other having to do with the possibil- 
ity of devising some method of disposing 
expeditiously, outside the criminal 
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courts if possible, of minor violations of 
the automobile laws and traffic regula- 
tions. The Governor, too, requested a 
special report from the council on 
changes in the statutes to expedite the 
trial of crimes of violence. Before this 
he had, in his annual address to the leg- 
islature at the opening of the session of 
1926, made special reference to the first 
report of the council, urged that it be 
given careful study, and closed by say- 
ing, ‘‘ We should utilize the work of this 
commission. ’’ . 

Problems of the general nature of 
those which confront us in Massachu- 
setts must be constantly presenting 
themselves elsewhere, and it would 
appear to be self-evident that they may 
profitably be referred to a central clear- 
ing house of judges and lawyers for 
investigation and report. Given a mem- 
bership which is not too large for con- 
venient consultation and efficient action, 
with a chairman sincerely interested in 
the work and an able, paid secretary 
who can devote much time to it, and 
given an annual appropriation of a few 
thousand dollars to meet the necessary 
clerical, printing and traveling expenses, 
I can see no reason why a judicial coun- 
cil should not do much good in any 
state. 


To enable it to accomplish its pur- 
poses more effectively there should as 
time goes on be attached to every such 
council a paid staff of assistants or at 
least funds should be available for the 
employment of trained men for the 
investigation of particular topics. When 
such councils shall have established 
their value it is to be hoped that there 
will be no hesitation in properly equip- 
ping them for their work. The expense 
in any event will be but a drop in the 
bucket as compared with the public 
benefits which they may bring to pass. 

With reference to reform in proce- 
dure, Professor Sunderland said before 
this Association a year ago: 


We feel our way like blind men who 
fear to fall. In every other field of human 
endeavor more efficient methods are being 
sought with restless eagerness and with no 
concern for the old equipment which must 
be scrapped. The legal profession alone 
halts and hesitates. If it is to retain the 
esteem and confidence of a progressive age 
it must itself become progressive. 

This is a severe indictment, but public 
opinion today will hardly sustain a ver- 
dict of not guilty. The profession must 
find where the path of progress lies and 
follow it. If the creation of judicial 
councils is a forward step, even though 
not a long one, there should be no hesita- 
tion in making the experiment. 





Provision for Judges’ Retirement 


It was about a century ago that Amer- 
ican traditions of judicial selection and 
tenure were departed from in the newer 
states. The philosophy implied by the 
change from appointment and indefinite 
tenure of office rested on a general be- 
lief that the office of judge did not call 
especially for high talent and that there 
would be no harm in a frequent turn- 
over, to use a modern term. The driving 
force that led to such a profound change 
doubtless came from the multitude of 
lawyers who sought a chance to affix 
the title of judge. The prevailing in- 
significant salaries were no obstacle to 


ambition because the successful candi- 
dates for the bench could expect on 
early retirement to increase their earn- 
ings in practice. In short there was a 
very low public estimate of the import- 
ance of judicial office and of the need 
for exceptional talent and experience. 
If there was professional opinion to the 
contrary it was restricted to too few to 
cope with the tendency of the times 
when a rough and ready people were 
swarming over a continent, and expert- 
ness was greatly at a discount as com- 
pared with the all-round qualities de- 
manded of pioneers. 
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One of the undoubted evils which re- 
sulted from the change of policy, and 
has generally persisted to this time, in- 
heres in the absence of retirement pro- 
visions in the statute law. 

For a long time we have realized the 
fact that judicial talent is a rare quali- 
ty, that experience on the bench is a 
great educator, and that insecurity of 
tenure is a genuine menace to the judi- 
ciary. In places where popular election 
is least deserving of trust there has 
grown up a tradition of re-electing the 
sitting judge, and just as this conserva- 
tive motive is successful the defect in- 
herent in the absence of retirement pro- 
visions becomes conspicuous. It .is not 
uncommon for judges to be re-elected 
after they have become physically or 
mentally unfit. They are recommended 
for re-election by persons well informed 
of their disabilities because it is deemed 
necessary to strengthen the tradition 
which has been laboriously built up to 
sustain long tenure and the public ean- 
not be trusted to discriminate. Doubt- 
less also the informed persons take into 
consideration the fact that these judges 
have become worn-out in the public 
service and no provision of law exists 
for taking care of them in their last 
years. 


Of late the bar of the country has 
concerned itself with the matter of in- 
creasing judicial salaries which, ten 
years ago, were commonly insufficient 
from the purely practical standpoint of 
attracting legal talent, and more re- 
cently have been absurdly inadequate. 
Coincident with this movement should 
go one for voluntary retirement of 
judges on part pay after a certain num- 
ber of years’ service. It is a common 
thing to provide pensions for superannu- 
ated firemen and policemen. Is it not a 
present duty of the bar to strive for leg- 
islation which will give that protection 
to the judicial office which it needs? 
The movement should be advanced as 
one of a practical and economical na- 
ture. It can be shown in some com- 
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munities that provision for retired 
judges will cost less than we now lose 
by paying full salaries to judges who 
have become unable to discharge their 
duties because of the disabilities of age. 
There is another strong reason for the 
movement in that judges who accept 
retirement provisions and are yet able 
to serve need by no means be lost to 
public service. An auxiliary staff of 
judges is needed in every state. Prob- 
ably in no state and at no time would 
the available retired judges be sufficient 
in number if permitted to be drafted 
at full pay for special work. 

This is one of the obvious present 
duties of the bar. It will be a matter of 
shame if the subject is left for consider- 
ation by the judges themselves. Most 
judges will decline to express their views, 
and those defeated for election or volun- 
tarily retired will emphatically refuse 
to speak. , 

This article is suggested by one writ- 
ten by Chief Justice Waste, of the Cali- 
fornia Supreme Court, for the State 
Bar Journal of his state. The Chief 
Justice refers to a pending constitu- 
tional amendment which provides for 
retirement after twenty-four years of 
judicial service, upon reaching the age 
of sixty, on half pay, by any judge 
of the state whose service shall have 
terminated in any manner other than 
impeachment. Such retired judges, if 
not physically or mentally incapacitated 
and not engaged in the practice of Jaw, 
may be ealled for service as provided 
in the bill and receive the pay of an 
acting judge in addition to the retire- 
ment pay. 

The explanation of the measure by 
Chief Justice Work and the references 


to laws in various states is as follows: 

There are, I believe, some twenty judges 
of the Superior Court in the state who, if 
this provision were in force, would be 
eligible for retirement, some of whom 
would no doubt gladly avail themselves of 
the opportunity. From this reserve force 


there could be drawn from time to time 
judges and justices pro tem. to assist in 
clearing the calendars in congested trial 
courts or in the District Courts of Appeal, 
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or in the Supreme Court. From a human 
interest point of view the amendment is 
most worthy. It provides a dignified 
manner for the retirement of those men 
who have given the better years of their 
life to judicial service, and who have, 
consequently, for the greater part, with- 
drawn from opportunities to make pro- 
vision for themselves and their dependent 
ones in their old age. The plan follows 
somewhat the federal procedure, which, 
however, allows judges to retire, after cer- 
tain service and reaching the fixed age, 
on full salary. 


It is interesting to find that there is 
nothing new in the plan for the honorable 
retirement of judicial officers in this state. 
I have made an abstract of the statutes of 
seventeen other states relating to the same 
matter. The English Judicature Act 
makes suitable provision for the retire- 
ment of judges, and Australia and New 
Zealand have a plan of their own. Our 
own federal retirement of judges on full 
pay is well known. 


The state statutes follow: 
Acts of Arkansas: 1923, p. 369 (Act. 
388): 


Any judge of Supreme Court, 10 years’ 
service consecutively, 70 years of age, 
when he resigns or is succeeded by 
another duly elected, during life receives 
salary of judge of the Supreme Court at 
time of retirement. 


Colorado Laws, 1925, p. 504, Ch. 168: 


Judges Supreme Court, 10 years’ serv- 
ice, age 68, annual pension of $3,000. 


Sec. 2. ‘“‘This act is necessary for the 
immediate preservation of the public 
peace, health and safety.”’ 


Sec. 3. ‘“‘An emergency exists.’’ 


Connecticut Pub. Laws, 1925: 4081, Ch. 
261: 


Judges Supreme Court of Errors and 
of Superior Court, 70 years, shall be a 
“state referee’’ during life, on three- 
fourths salary of judge of Superior Court. 
Florida Laws, 1923, 311, Ch. 9278: 

Justice of Supreme Court, 30 years’ 
service, age 74, may retire and receive 
full pay of other justices. 

Illinois Laws; 1919; 413-14: 


Any judge of court of record, served 
in aggregate 24 years, age 65 years, shall 
receive one-half salary during life. 
Louisiana Const., Art. VII, Sec. 8: 


Judges Supreme Court, Courts of Ap- 
peal, or District Courts, age 70 years, 
served continuously as judge of court of 
record, receive same salary. If incapaci- 
tated may retire and receive same compen- 
sation. 


Maine Laws, 1923; p. 40, Ch. 47: 

A comprehensive retirement act; jus- 
tices of Supreme Judicial Court or Su- 
perior Court, age 70 years, having served 
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consecutively seven years, may resign and 
“be eligible for appointment as an active 
retired justice of such court’’; on appoint- 
ment by governor as such “shall consti- 
tute a part of the court from which he 
retired and shall have same jurisdiction 
, except that he shall act only in 
such cases and matters and hold court at 
such terms and times as he may be di- 
rected and assigned by the Chief Justice’’; 
shall receive salary during rest of life 
equal to three-fourths that of regular jus- 
tices. 


Maryland Code of Public General Laws, 
Art. XXVI, Sec. 46: 


Provides a pension for certain judges 
having served 10 years and other judges 
having served 15 years, 70 years of age, 
may receive salary of $2,400. Legislature 
has passed special acts in particular cases 
of retirement (Laws 1924, p. 231). 


Massachusetts General Laws, 1921, Ch. 32, 
Sec. 61, et seq.: 

Justices Supreme Judicial Court or Su- 
perior Court, attained 70 years, 10 years’ 
consecutive service, may resign or retire; 
during remainder of life receive three- 
fourths salary. 


Michigan Public Act, 
122: 


Any justice of Supreme Court having 
served 16 years, attained age of 75 years, 
may resign or retire and receive during 
remainder of life salary of $5,000. 


Stats., 1913, Secs. 


1925, p. 164, Ch. 


Minnesota Gen. 
255: 


Judges of Supreme Court and District 
Courts becoming “incapacitated physically 
or mentally,’’ may retire and receive full 
salary for remainder of term, if past 85 
years and having served continuously 34 
years, receive salary for life. 


254- 


New Jersey Laws, 1920, 233, and 1921, 
p. 1073, Ch. 358: 


Chancellor and highest judicial officers, 
after service of 14 years and 70 years of 
age, may retire on half salary. 


North Carolina Public Laws, 1921, p. 383, 
Ch. 125: 


Justice Supreme Court and judges Su- 
perior Court may retire at end of term, 
70 years of age and 15 years of service; 
shall receive two-thirds of salary. 


Pennsylvania Laws, 1919, p. 461, No. 234: 


Sec. 1. Governor, on medical evidence, 
may retire judges for incapacity, and re- 
tired judge shall receive a salary until end 
of term. 


Sec. 2. Judge having served 20 years 
may resign or retire and thereafter hold 
himself in readiness to advise with his 
successors and their colleagues, and per- 
form duties of master or referee and re- 
ceive one-half salary. 
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Rhode Island Laws, 1922, p. 131, Ch. 
2229: 


After 25 years’ service or 15 years’ 
service, and age 75, may resign and re- 
ceive full salary during his life. 


Tennessee Public Acts, 1923, p. 444, Ch. 
120: 
After 20 years’ consecutive’ service 


judge of court of record who becomes per- 
manently disabled by illness or injury shall 
receive salary during term of office. 


Virginia, Code of 1924, Sec. 3464: 


Justice of Supreme Court elected prior 
to Dec. 1, 1914, having served 12 years 
and attaining 70 years, shall receive dur- 
ing life three-fifths of salary. 





Reform Needed in Civil Jury Procedure 


The civil jury trial is more frequently 
the subject of comment and criticism, 
orally and on paper, than any other ele- 
ment of trial procedure. And more than 
any other element the subject causes 
disagreement among the commentators. 

There is an undoubted need for a 
thorough study of the subject with care- 
fully reasoned recommendations for 
improvement. We offer the subject to 
candidates for advanced degrees in the 
law schools and to lawyers and law 
teachers competent to deal with the mat- 
ter in a scientific spirit. 

Concerning jury trial in criminal 
eases there is a general feeling that it 
needs reform, but all are agreed that the 
institution must be retained. On the 
other hand many of those who criticize 
the civil jury arrive at the conclusion 
that it should be abolished. We believe 
that there is no good reason for this 
inconsistency; that jury trial needs to 
be reformed in both civil and criminal 
fields and that it can become again a 
respected mode of procedure. There is 
this difference, however, between the 
jury in criminal and in civil cases, that 
in the former class it will always be 
available to the defendant while in the 
latter class of cases there are’ serious 
competitors. We see the growth of com- 
mercial arbitration, not merely as a 
means for getting away from an uncer- 
tain and costly trial procedure, but as 
something inherently superior. And in 
the speedy disposition of small actions 
jury trial is losing ground, as it should, 
to informal procedure and conciliation. 

In Law Notes for January, 1926, ap- 


pears an article by Fred H. Peterson, 
of the Seattle Bar, who has been in prac- 
tice for forty years, and who is ready 
to see the jury shelved in civil causes. 
We quote, with the kind permission of 
the editor of Law Notes, the latter part 
of Mr. Peterson’s article: 


In England in civil cases not one in a 
thousand is submitted to a jury.1 Louis- 
iana has practically dispensed with jury 
trials. New Hampshire by constitutional 
amendments excluded jury trials when the 
amount is less than a hundred dollars. So 
it can be seen that the boasted right of 
trial by jury in civil cases has practically 
become obsolete in Great Britain, where 
it originated. 

The books are full of reversals because 
of erroneous instructions and improper ad- 
mission of evidence, which, in all prob- 
ability, did not influence the jury a par- 
ticle. A very intelligent member of the 
bar happened to be drawn for service, and 
to get actual experience how a jury dis- 
poses of a case he served during the whole 
of last month. His statement about con- 
sidering evidence and reaching conclu- 
sions coincides with mine; for I was one 
of a jury in a murder trial in Milwaukee 
before admission to the bar. My friend 
who was on duty last month relates that 
most ridiculous reasons were offered for 
deciding a case. One lady juror insisted 
that she never would give plaintiff a ver- 
dict because his lawyer was rattling a 
bunch of keys which had made her very 
nervous. Another would not consent to a 
verdict for defendant because his eyes 
were too close together, and she knew 
from experience that such men never told 
the truth. 


Everything considered, trial by jury is 
often a waste of time, useless expense to 
litigants and delay of justice. Its good 
points are more than offset by these dis- 
advantages. No wonder merchants’ as- 
sociations and arbitration boards are fav- 
ored in many cities, and are becoming 





1The author evidently intends to limit this 
statement to contract cases. Tort actions 
- ordinarily tried to a jury in England.— 
tor. 
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more popular as tribunals to end business 
controversies. 

One of the favorable points urged for 
trial by jury is that a juror gains larger 
vision concerning the difficulties courts en- 
counter in administering justice, and that 
its effective administration rests with the 
people. Also that the arrogant breach of 
a contract or the defiance of civil obliga- 
tions may be submitted to a jury for their 
disapproval as shown by their verdict. But 
why should private litigants bear the ex- 
pense of educating jurors in civics? 

Jurors are generally honest and intend 
to do justice. It is their lack of training 
and want of qualifications for such im- 
portant duties that cause a jury to be 
almost worthless as a part of the court 
in determining the facts in cases arising 
out of the complexities of modern life. 
The fact that leading men of affairs, ac- 
customed to promptness, usually escape 
jury service, makes trial by jury lag be- 
hind like a stagecoach of old following 
up-to-date auto transportation. 

An attorney often takes over an hour 
to examine jurors on their voir dire, and 
then argues about challenges, hoping to 
get some intelligent person on the panel; 
and the other party does the same, hoping 
to replace a gleam of intelligence by some 
ignoramus whose sympathies and preju- 
dices may be readily aroused. 

However, the American people will not 
consent to forego their fundamental right 
of trial by jury in criminal cases; although 
glaring attempts have been made to cir- 
cumvent that right by providing for injunc- 
tion or contempt proceedings. Also a 
jury may acquit where a judge, following 
law strictly, would have to convict, as in 
prosecutions under the eighteenth amend- 
ment, where a person may be convicted 
for having a bottle of liquor in his pos- 
session under the Federal law, also the 
State statute and then a city ordinance. 
Nor is this all—he may be prosecuted for 
resisting an officer, and fifthly, he may 
draw a long term of imprisonment and a 
heavy fine for conspiracy to violate the 
law. Even the U. S. Supreme Court jus- 
tices have frowned upon the latter as 
savoring of persecution. A fair-minded 
jury in such cases will hardly ever con- 
vict a second time for an offense for 


which the defendant has once suffered 
punishment. 


Is there any remedy to meet modern 
conditions? Trial by wager of battle, by 
ordeal of fire and water, and benefit of 
clergy have been cast into the “‘scrap heap”’ 
of the law, and I believe trial by jury as 
now practiced in civil cases will follow 
in due course. I have witnessed trials in 
foreign countries and particularly in the 
State of Hamburg. There commercial 
cases are tried before a law judge and two 
laymen engaged in business. The judge 
decides all questions of law, the lay mem- 
bers of the court may determine the facts, 
ignoring the views of the judge. In this 
way a trial is expeditious and before in- 
telligent men. This appeared to be a 
very satisfactory way of deciding the law 
and adjudicating upon the facts; for a 
case that would have required at least two 
days to try in this country was disposed 
of in less than two hours. Of course there 
was no opportunity for oratory; counsel 
had to stick to the actual facts, as the 
lay judges were asking numerous ques- 
tions bearing on the point at issue. 


One more remark and my over-extended, 
and perhaps useless, dissertation ends. 
For many years I have inquired of my 
clients and acquaintances who were on a 
jury, as follows: “Suppose you had a 
lawsuit, would you prefer to leave it to 
a judge or a jury for decision?” The an- 
swer has been invariably: “I would prefer 
to leave my case to a judge for decision.” 
Some would add this: “provided I had a 
good case, but if I had a rotten case, or 
wanted to put something over on the 
other fellow, then I would call for a jury 
to help me do it.” 

I am not in the “uplift’’ business, nor 
do I want to pose as a reformer, but I 
have stated my view concerning trial by 
jury. It is a time-honored institution and 
should not be lightly superseded by a fan- 
ciful scheme of administering theoretical 
justice. We are learning slowly and no 
doubt will evolve a system for deciding is- 
sues of fact that will meet approval and 
be more in harmony with modern require- 
ments—where intelligence and not ignor- 
ance will be regarded as the essential 
qualification for triers of fact. 
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